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beware of 
anti-Corruption laws 

annabelle  YiP

More and more Singapore corporations are expanding overseas. 
Coming as they do from a business environment that is acknowledged 
around the world to be among the least corrupt, it is imperative 
for them to be ever on their guard against inadvertent breaches of 
both local and foreign anti-bribery legislation.

tHe view From SinGaPore

Singapore’s Penal Code and Prevention of Corruption Act contain a 
list of corruption offences. To date, most prosecutions in Singapore 
have been against individuals rather than corporations. 

Earlier this year, in a case brought by a company against its former 
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director for breach of his fiduciary duties, the Singapore Court 
of Appeal in Ho Kang Peng v Scintronix Corp Ltd (formerly TTL 
Holdings Ltd) noted that while a director is required by law to act 
in “the interests of the company”, the term goes beyond just profit 
maximisation, and it certainly does not mean profit maximisation 
by any means.

The director’s defence for making payments which the Court 
found were effectively bribes was that they were for the purpose 
of procuring business from a major Chinese customer and were in 
the interests of the company. However, the Court stated: “In our 
view, no matter how profitable the yields were, the irregular acts 
and the deception perpetrated on the shareholders of a publicly-
listed company cannot be regarded as having been in the company’s 
interests”.  

The case is instructive in that the payments were made under 
a supposed consulting agreement between the company and a 
counterparty for unspecified services. This is not an uncommon 
means by which businesses try to shield themselves from liability 
for questionable payments. 

overSeaS liabilitY

In some jurisdictions such as the US and UK, a Singapore company 
may be exposed to liability just by association, or because of a 
tenuous connection.

The UK’s Bribery Act casts its net fairly widely. A company 
can be guilty of an offence if a person “associated” with it (defined 
broadly as someone performing services on its behalf, not just its 
employees, but also its agents, intermediaries, consultants, introducers 
and facilitators) bribes someone with the intention of securing a 
business advantage for the company.
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A company that does not have significant UK operations or a 
UK-incorporated company within its group may also, nevertheless, 
be caught under the Bribery Act if it carries on “a business, or part 
of a business” in the UK. While this has not yet been tested in the 
courts, a Singapore company may potentially be caught if it has a 
UK representative office or UK agent, or enters into transactions 
in the UK, even if the transaction in question is entirely unrelated 
to its UK business. 

That said, a guidance released by the UK authorities in March 
2011 suggests that merely being listed on the London Stock Exchange, 
or having an independent UK subsidiary, should not extend the 
application of the Bribery Act to the listed issuer or holding company. 
Still, care should be taken if a Singapore company does business 
in the UK.

Singapore companies may also run afoul of the US’ Foreign 
Corrupt Practices Act (FCPA) even when the connection with the 
US is tenuous. The FCPA generally renders unlawful the making 
or offering directly or indirectly of anything of value to a foreign 
official, for the purposes of obtaining or retaining business or to 
secure any improper advantage. 

Non-US corporations may be caught if they corruptly make use 
of US mail or any means or instrument of interstate commerce and 
do any other act in furtherance of a corrupt payment while they 
are in US territory.

The US authorities published a resource guide in November 
2012. It states that “placing a telephone call or sending an e-mail, 
text message, or fax from, to, or through the United States involves 
interstate commerce – as does sending a wire transfer from or to a 
U.S. bank or otherwise using the U.S. banking system”. 

Non-US corporations may also be prosecuted if they directly, 
or through an agent, engage in any act in furtherance of a corrupt 
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payment while in the US. The resource guide gives the example that 
“a foreign national who attends a meeting in the United States that 
furthers a foreign bribery scheme may be subject to prosecution, 
as may any co-conspirators, even if they did not themselves attend 
the meeting.”

mitiGatinG CirCumStanCeS

Thankfully, the situation is not as bleak as it sounds.
Under the Bribery Act, it is a defence if a corporation had in 

place “adequate procedures designed to prevent persons associated 
with” it from undertaking the prohibited conduct.

The existence of a compliance programme is also a mitigating 
factor in an FCPA prosecution. In 2012, US authorities declined 
to take action against Morgan Stanley when its former managing 
director breached the FCPA in China. This was because it felt that 
the company had a rigorous system of internal controls (regularly 
updated), training of employees and monitoring of transactions to 
avoid corrupt payments and FCPA breaches.  

In conclusion, it is in the interests of Singapore companies, at an 
early stage, to implement organisation-wide policies, systems and 
controls, and inculcate a culture among their employees, to prevent 
and detect corrupt activities within the organisation and among its 
agents and business partners. ■


